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assignee's auction sale of his insolvent's property, certain creditors com- 
bined to puff the price, but there was no evidence that the conduct of the 
bidders aroused any suspicion in the mind of the purchaser at the time, 
or that such puffers were either employed or acting on behalf of the 
assignee, or that their conduct was known to him, the purchaser was not 
entitled to have the sale vacated by reason of the acts of such creditors. 

Where certain creditors attended an assignee's sale of their debtor's prop- 
erty, and combined to puff the price by fictitious bids, such creditors, as 
between themselves, could not stipulate for immunity from any risk of being 
held personally liable for their several offers by the assignee. Rowley v. 
D'Arcy (Mass.), 69 N. E. 325. 

Per Braley, J: 

"The essential element of fraud which must be shown on the part of the 
vendor, or of the person who absolutely controls and directs a sale by 
auction in order to avoid it, is absent. And as the assignee is not shown 
to have either procured or assented to the fictitious bids made at the 
auction, the sale is not voidable on the part of the buyer, and must stand. 
Peek v. List, 23 W. Va. 388, 48 Am. Rep. 398; Nat. Bank of the Metropolis 
v. Sprague, 20 N. J. Eq. 159-165; McMillen v. Harris, 110 Ga. 72, 35 S. E. 
334, 48 L. R. A. 345, 78 Am. St. Rep. 93; Toivle v. Leavitt, 23 N. H. 360, 
55 Am. Dee. 195; Rigg v. Schweitzer, 170 Pa. 549, 33 Atl. 116; East v. 
Wood, Adm'r, 62 Ala. 313; Veazie v. Williams, 8 How. 134, 12 L. Ed. 1018." 



Seduction — Sufficiency of Evidence — Hypnotism. — In an action for 
seduction, the seduced testified that owing to defendant's having hypnotized 
her she had no knowledge or recollection of the acts of illicit intercourse 
until after the birth of her child, when, being placed in a hypnotic condition 
by a third person, she recalled the events. Evidence examined, and held 
insufficient to sustain a verdict for plaintiff. Austin v. Barker, 85 N. Y. 
Supp. 465. 

Per Hiscock, J: 

"We do not feel called upon to discuss or determine the rather shadowy 
boundaries of hypnotism, or its possibilities in explaining and accounting 
upon legal trials for what otherwise might fairly be considered as incred- 
ible. It is suggested by plaintiff's counsel upon this appeal that we may 
judicially recognize as a matter of ordinary experience and knowledge that 
the abnormal physical conditions and changes which precede childbirth are 
frequently accompanied by a corresponding mental disturbance, including 
loss of memory. If we should accept this suggestion, it would not explain 
that which confronts us in this case, for plaintiff's witness did not for a 
period lose recollection of things theretofore lodged in her mind, with sub- 
sequently recurring memory. Through an alleged peculiar mental condition 
she became conscious and aware of events of which she had never before 
been at all conscious. We are therefore thrown back upon plaintiff's expla- 
nation and theory of hypnotism, and it suffices to apply to it the ordinary 
rules of evidence and common sense. The explanation given in behalf of 
plaintiff's case is opposed to ordinary experience and knowledge. If. as 
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explanatory thereof, plaintiff relied upon some science and theory not gen- 
erally known or understood, it was proper for him to give the jury the light 
of some competent evidence tending to sustain the probabilities, or at least 
possibilities, of what was claimed. Nothing of this kind was done upon 
the trial, unless there may have been read then, as upon this appeal, the 
unverified statements and opinions of certain authors. We are unwilling 
to accept them, or the otherwise unconfirmed statements of the witness that 
at certain times in 1900 she was placed in an hypnotic condition whereby 
she was made unconscious, and again in a similar condition in 1901 whereby 
she was made conscious, of certain events. The rejection of this evi- 
dence leaves this case, in our opinion, without sufficient testimony upon 
which to rest the burden carried by plaintiff to properly establish his case, 
and sustain the verdict of the jury." 



Brokers — Commissions — Discharge — Effect. — Where a real estate 
broker, having failed to effect a sale to a prospective purchaser, was dis- 
charged, and assented to the discharge, and another broker was employed 
by the principal, through whom a sale to the purchaser procured by the 
first broker was effected, the first broker was not entitled to commission on 
the sale, the principal having acted in good faith, and not merely to escape 
payment of commissions. Leonard v. Eldredge (Mass.), 69 N. B. 337. 

Per Hammond, J: 

"In Sibbald v. Bethlehem Iron Co., 83 N. Y. 378, 38 Am. Rep. 441, the 
following language is used: 'If in the midst of negotiations instituted by 
the broker, and which were plainly and evidently approaching success, the 
seller should revoke the authority of the broker with the view of concluding 
the bargain without his aid and avoiding the payment of commissions about 
to be earned, it might well be said that the due performance of his obliga- 
tion by the broker was purposely prevented by the principal. But, if the 
latter acts in good faith, not seeking to escape the payment of commissions, 
but moved fairly by a view of his own interest, he has the absolute right, 
before a bargain is made, while negotiations remain unsuccessful, before 
commissions are earned, to revoke the broker's authority, and the latter 
cannot therafter claim compensation for a sale made by the principal, even 
though it be to a customer with whom the broker unsuccessfully negotiated, 
and even though, to some extent, the seller might justly be said to have 
availed himself of the fruits of the broker's labor.' 

"Without now deciding whether the rule stated in the last paragraph is 
of universal application, it is sufficient to say that it is applicable to the 
facts of this case, and that the instructions to the jury were correct. The 
doctrine of efficient cause has no application to a case like this." 



CONSTITUTIONAL LAW — LIBERTY OF CONTRACT — CLASS LEGISLATION — 

Sales of Merchandise in Bulk — Notice to Creditors. — St. 1903, p. 389, 
c. 415, sec. 1, provides that the sale in bulk of a part or the whole of a 
stock of merchandise other than in the ordinary course of trade and in the 
usual prosecution of the seller's business shall be void as against his cred- 



